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Employment and Training Administration, Labor § 655.201

Employer means a person, firm, cor-
poration or other association or orga-
nization (1) which currently has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment, and which proposes to em-
ploy a worker at a place within the
United States and (2) which has an em-
ployer relationship with respect to em-
ployees under this subpart as indicated
by the fact that it hires, pays, fires, su-
pervises and otherwise controls the
work of such employees. An associa-
tion of employers shall be considered
an employer if it has all of the indicia
of an employer set forth in this defini-
tion. Such an association, however,
shall be considered as a joint employer
with the employer member if it shares
with the employer member one or more
of the definitional indicia.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the United States Employment
Service (USES).

Hearing Officer means a Department
of Labor official, whether Administra-
tive Law Judge or Hearing Officer, who
is authorized to conduct administra-
tive hearings.

Immigration and Naturalization Service
(INS) means the component of the U.S.
Department of Justice which makes
the determination under the Immigra-
tion and Nationality Act (INA) on
whether or not to grant a visa to an
alien seeking to perform temporary ag-
ricultural or logging work in the
United States.

Job opportunity means a job opening
for temporary, full-time employment
at a place in the United States to
which U.S. workers can be referred.

Local office means an office of a State
employment service agency which
serves a particular geographic area
within a State.

Regional Administrator, Employment
and Training Administration (RA) means
the chief official of the Employment
and Training Administration (ETA) in
a Department of Labor (DOL) regional
office.

Secretary means the Secretary of
Labor or the Secretary’s designee.

State agency means the State employ-
ment service agency.

Temporary labor certification means
the advice given by the Secretary of
Labor to the Immigration and Natu-
ralization Service, pursuant to the reg-
ulations of that agency at 8 CFR
214.2(h)(3)(i), that (1) there are not suf-
ficient U.S. workers who are qualified
and available to perform the work and
(2) the employment of the alien will
not adversely affect the wages and
working conditions of similarly em-
ployed U.S. workers.

United States Employment Service
(USES) means the agency of the U.S.
Department of Labor, established
under the Wagner-Peyser Act of 1933,
which is charged with administering
the national system of public employ-
ment offices and carrying out the func-
tions of the Secretary under the Immi-
gration and Nationality Act.

United States workers means any
worker who, whether U.S. national,
citizen or alien, is legally permitted to
work permanently within the United
States.

(Approved by the Office of Management and
Budget under control number 1205–0015)

[43 FR 10313, Mar. 10, 1978, as amended at 49
FR 18295, Apr. 30, 1984; 52 FR 20524, June 1,
1987]

§ 655.201 Temporary labor certifi-
cation applications.

(a) (1) An employer who anticipates a
labor shortage of workers for agricul-
tural or logging employment may re-
quest a temporary labor certification
for temporary foreign workers by fil-
ing, or by having an agent file, in du-
plicate, a temporary labor certification
application, signed by the employer,
with a local office in the area of in-
tended employment.

(2) If the temporary labor certifi-
cation application is filed by an agent,
however, the agent may sign the appli-
cation if the application is accom-
panied by a letter from each employer
the agent represents, signed by the em-
ployer, which authorizes the agent to
act on the employer’s behalf and which
states that the employer assumes full
responsibility for the accuracy of the
application, for all representations
made by the agent on the employer’s
behalf, and for the fulfillment of all
legal requirements arising under this
subpart.
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(3) If an association of employers
files the application, the association
shall identify and submit documents to
verify whether, in accordance with the
definitions at § 655.200, it is: (i) The em-
ployer, (ii) a joint employer with its
member employers, or (iii) the agent of
its employer members.

(b) Every temporary labor certifi-
cation application shall include:

(1) A copy of the job offer which will
be used by the employer (or each em-
ployer) for the recruitment of both
U.S. and foreign workers. The job offer
for each employer shall state the num-
ber of workers needed by the employer,
and shall be signed by the employer.
The job offer shall comply with the re-
quirements of §§ 655.202 and 653.108 of
this chapter;

(2) The assurances required by
§ 655.203; and

(3) The specific estimated date of
need of workers.

(c) The entire temporary labor cer-
tification application shall be filed
with the local office in duplicate and in
sufficient time to allow the State agen-
cy to attempt to recruit U.S. workers
locally and through the Employment
Service intrastate and interstate clear-
ance system for 60 calendar days prior
to the estimated date of need. Section
655.206 requires the RA to grant or deny
the temporary labor certification ap-
plication by the end of the 60 calendar
days, or 20 days from the estimated
date of need, whichever is later. That
section also requires the RA to offer
employers an expedited administra-
tive-judicial review in cases of denials
of the temporary labor certification
applications. Following an administra-
tive-judicial review, the employer has
a right to contest any denial before the
INS pursuant to 8 CFR 214.2(h)(3)(i). Fi-
nally, employers need time, after the
temporary labor certification deter-
mination, to complete the process for
bringing foreign workers into the
United States, or to bring an appeal of
a denial of an application for the labor
certification. Therefore, employers
should file their temporary labor cer-
tification applications at least 80 days
before the estimated date of need speci-
fied in the application.

(d) Applications may be amended at
any time prior to RA determination to

increase the number of workers re-
quested in the original application for
labor certification by not more than 15
percent without requiring an addi-
tional recruitment period for U.S.
workers. Requests for increases beyond
15 percent may be approved only when
it is determined that, based on past ex-
perience, the need for additional work-
ers could not be foreseen and that a
critical need for the workers would
exist prior to the expiration of an addi-
tional recruitment period.

(e) If a temporary labor certification
application, or any part thereof, does
not satisfy the time requirements spec-
ified in paragraph (c) of this section,
and if the exception in paragraph (d) of
this section does not apply, the local
office shall immediately send both cop-
ies directly to the appropriate Regional
Administrator (RA). The RA may then
advise the employer and the INS in
writing that the temporary labor cer-
tification cannot be granted because,
pursuant to the regulations at para-
graph (c) of this section, there is not
sufficient time to test the availability
of U.S. workers. The notice of denial to
the employer shall inform the em-
ployer of the right to administrative-
judicial review and to ultimately peti-
tion INS for the admission of the
aliens. In emergency situations, how-
ever, the RA may waive the time pe-
riod specified in this section on behalf
of employers who have not made use of
temporary alien workers for the prior
year’s harvest or for other good and
substantial cause, provided the RA has
sufficient labor market information to
make the labor certification deter-
minations required by 8 CFR
214.2(h)(3)(i).

(Approved by the Office of Management and
Budget under control number 1205–0015)

[43 FR 10313, Mar. 10, 1978, as amended at 49
FR 18295, Apr. 30, 1984]

§ 655.202 Contents of job offers.
(a) So that the employment of aliens

will not adversely affect the wages and
working conditions of similarly em-
ployed U.S. workers, each employer’s
job offer to U.S. workers must offer
U.S. workers at least the same benefits
which the employer is offering, intends
to offer, or will afford, to temporary
foreign workers. Conversely, no job
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